Workshop on

“Modernization of Public Procurement System ™
Riviera Hotel — 6™ - 7" December 1999

Supporting Documents

OMSAR in Cooperation with the World Bank
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I INTRODUCTION

1. Procurement of products and services by government agencies for their own purposes
represents an important share of total government expenditure and thus has a significant rdle in
domestic economies. While ensuring best value for money will be secured through an open and non-
discriminatory procurement regime, governments sometimes seek to achieve certain other domestic
policy goals through their purchasing decisions, such as promotion of local industrial sectors or
business groups. Measures to this effect may be either explicitly prescribed in national legislations,
for example prohibitions against the purchase of foreign goods or services or from foreign suppliers,
preference margins, set-asides and offsets, or in the form of less overt measures or practices which
have the effect of denying foreign products, services and suppliers the opportunity to compete in
domestic government procurement markets, including excessive use of selective tendering, non-open
technical specification requirements and, in particular, lack of transparency in tendering procedures

including contract awards. Such discriminatory government procurement procedures and practices
can lead to distortions in international trade.

2. Government  procurement has been Evolution of the Government Procurement
effectively omitted from the scope of the Activities in GATI/ WTO
multilateral trade rules under the WTO, in the ,
. Plurilateral
areas of both goods and services. In the General 1947 Gov ¢
. . overnment procurement
Agregment_ on Tariffs and Trade, originally excluded under GATT
negotiated in 1947, government procurement was Article IIL:8 and XVII:2
explicitly excluded from the key national treatment April, 1979 GPA signed
obligation. More recently, govemment January, 1981 GPA enters into force
procurement has been carved out of main November, 1983 Negotiations based on
commitments of the General Agreement on Trade Article [X:6(b) of GPA 79
in Services. Since it is estimated that government commence
procurement typically represents 10-15% of GDP, November, 1986 ?mm;"l to thg Agrteernent
this _ represents  a considerable gap in the gl;l;alr’nﬁ?&i%;% VI
multilateral trading system. of GPA 79
. January, 1988 Amended GPA '79 enters
3. A growing awareness of the trade- into force.
restrictive effects of discriminatory procurement April, 1994 GPA 94 signed in
policies and of the desirability of fulfilling these Marrakesh
gaps in the trading system resulted in a first effort January, 1996 GPA "94 enters into force
to bring government procurement under
internationally agreed trade rules in the Tokyo Multilateral
Round of Trade Negotiations. As a result, the first April 1994 Government procurement
Agreement on Government Procurement was excluded under GATS
. . . . Article X111
signed in 1979 and entere.:d mtg force in 1981.. It March 1995 Working Party on GATS
was amended in 1937, with this amended version Rules was established to
entering into force in 1988. In parallel with the address the negotiations
Uruguay Round, Parties to the Agreement held under GATS Article XIII:2
negotiations to extend the scope and coverage of December 1996  Working Group on
the Agreement. The Agreement on Government Transparency in
Procurement (1994) (GPA) was signed in Govermment Procurement
Marrakesh on 15 April 1994 - at the same time as (WGTGP) established at
the Agreement Establishing the WTO. The new the Singapore Ministerial
Agreement entered into forcelon l J”anuary 1996. May 1997 \C;élf;ée;iseetmgs
The GPA is one of the "plurilateral” Agreements Feb
. , e - February1999
included in Annex 4 to the Agreement Establishing
the WTO, signifying that not all WTO Members
are bound by it.
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4. According to the statistics collected under the Tokyo Round Agreement, that Agreement
applied annually to a total value of contracts of around US$30 billion in 1990-94. Under the new
Agreement, the value of procurement that is opened up to international competition is estimated to
have increased by ten times, with the extension of rules to cover procurement of services as well as
goods and to cover sub-central entities and public utilities as well.

1L AGREEMENT ON GOVERNMENT PROCUREMENT

Main features

5. The GPA establishes an agreed framework of rights and obligations among its Parties with
respect to their national laws, regulations, procedures and practices in the area of government
procurement. The cornerstone of the rules in the Agreement is non-discrimination. In respect of the
procurement covered by the Agreement, governments Parties to the Agreement are required to give
the products, services and suppliers of any other Party to the Agreement treatment "no less
favourable” than that they give to their domestic products, services and suppliers and not to
discriminate among goods, services and suppliers of other Parties (Article III:1). Furthermore, each
Party is required to ensure that its entities do not treat a locally-established supplier less favourably
than another locally-established supplier on the basis of degree of foreign affiliation or ownership and
do not discriminate against a locally-established supplier on the basis of country of production of the
good or service being supplied (Article I1I:2). In order to ensure that the basic principle of non-
discrimination is followed and that access to procurement is available to foreign products, services
and suppliers, the Agreement lays heavy emphasis on procedures for providing transparency of laws,
regulations, procedures and practices regarding government procurement.

Scope and coverage

Appendix ] to the Agreement

6. The Agreement does not apply to all government
procurement of the Parties. The obligations under the Annex 1 Covered Cemm/_'
Agreement apply to procurement: Government Entities

Annex 2  Covered Sub Central

- by the procuring entities that each Party has listed in Government Entities

its schedule in Annexes | to 3 of Appendix I,
relating respectively to central government entities, Annex 3 Other Government
sub-central government entities and other entities Entities and
such as utilities; Enterprises covered
including Utilities
- of goods; and
Annex 4 Services covered
- all services and construction services that are on Servi
specified in positive lists, found respectively, in Annex 5 Construction Services
. covered
Annexes 4 and 5 of Appendix [;

- in respect of procurement contracts above certain threshold values (see Attachment | to this
document), Fach Party indicates the levels of minimum thresholds that apply to the
procuremnent of goods and services under Annexes 1, 2 and 3 entities (Article I:'4). In
accordance with the Decision on Modalities for Notifying Threshold Figures in National
Currencies (GPA/1, Annex 3), the thresholds as expressed in national currencies of Parties to
the Agreement for 1996/97 are available in documents GPA/W/12 and Addenda 1-8.

7. When reading the schedules in Appendix 1 to ascertain whether a particular procurement
contract is covered by the Agreement, it is important to check not only whether the procuring entity is
covered, the threshold level and, if the contract is for a service, whether that service is covered, but
also the General Notes at the end of most Parties' schedules which provide for a number of exceptions
from the basic principles of non- discrimination.

WZoro\newproc\IDF\workshop\Short Guide Oct99-WTO.doc
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8. It should be noted that exceptions from the obligations of the Agreement are also allowed for
developing countries in certain situations (Article V) and for non-economic reasons, for example to

protect national security interests, public morals, order or safety, human, animal or plant life or heaith
or intellectual property, etc. {Article XXII{).

9. The Agreement (Article IX:11) requires that notices of invitation to participate in an intended
procurement make it clear, either in the notice itself or in the publication in which it appears, whether
the procurement in question is covered by the Agreement.

Modifications of Appendices to the Agreement

10. Article XXIV:6 of the Agreement requires Parties to notify rectifications of a purely formal
nature or other modifications relating to Appendices I through IV, which set out the mutually agreed
coverage provided under the Agreement. Consequential rectifications or modifications become
effective once they are agreed to pursuant 1o the procedures under this Article.

A loose-leaf system for Appendices

11. The Agreement authorizes Parties to modify the mutually agreed coverage of Appendices I
to IV, subject to the procedures for rectification and modification specified in Article XXIV:6. Since
its signature in April 1994, the Agreement's scope has been expanded through the incorporation in it
of the results of a series of bilateral agreements between individual Parties. A Joose-leaf system for
Appendices reflects the up-to-date status of the Appendices as such changes occur. In addition to
being made available in hard-copy form, the loose-leaf system and future new or replacement pages is
available to Parties and other WTQ Members in electronic form through the WTO Document
Dissemination Facility. An up-to-date copy of the loose-leaf system is available to the general public
through the government procurement site on the WTO Home Page on the Internet
(http://www.wto.org/wto/govt/govt.htm).

Tendering procedures

12 The Agreement contains a number of detailed procedural obligations which procuring entities
have to fulfil to ensure the effective application of its basic principles (Articles VII to XVI). The
purpose of these procedural requirements is to guarantee that access to covered procurement is
effectively open and that an equal opportunity is given to foreign supplies and suppliers in competing
for government contracts.

Procurement methods

13. The Agreement allows the use of open, selective and limited tendering procedures, provided
they are consistent with the provisions laid out in Articles VII to XVL

- Under open procedures all interested suppliers may submit a tender (Article VII:3(a)).

- Under selective tendering procedures only those suppliers invited to do so by the entity may
submit a tender (Articles VIL:3(b) and X). To ensure optimum effective international
competition, purchasing entities are required to invite tenders from the maximum .numt')er of
foreign suppliers. Safeguards to ensure that the procedures and conditions for q_uahﬂcatlon of
suppliers do not discriminate against suppliers of other Parties are set out i.n Article VIII_. For
example, any conditions for participation in tendering procedures by suppliers shall be limited
to those that are essential to ensure the firm's capability to fulfil the contract and shall not ha\:fe a
discriminatory effect. Once a year the entities using the selective tendering rr}ethod are rqulred
to publish, in a publication indicated in Appendix III to the Agreement, thglr lists of qualified
suppliers, and to specify the period of validity of those lists and the conditions that need to be
met for inclusion of interested suppliers in the lists (Article IX:9).

\WZoro\newproc\IDF\workshop\Short Guide Oct99-WTO.doc



- Under limited tendering procedures the entity contacts the potential suppliers individually
(Article VIE3(c)). The Agreement closely circumscribes the situations in which this method
can be used, for example in the absence of tenders in response to an open tender or selective
tender or in cases of collusion, when the product or service can be supplied only by a particular

supplier, or for reasons of extreme urgency brought about by events unforesecable by the entity
(Article XV).

.1 4 Entities may hold negotiations with suppliers making tenders, provided this is indicated in the
initial tender notice or it appears from the tender evaluation that no one tender is the most

advantageous and subject to safeguards to ensure that such negotiations do not discriminate between
suppliers (Article XIV),

Decisions on evaluation of tenders

15. In the tender documentation the purchasing entity is required to give all necessary information
related to the procurement in question to enable potential suppliers to submit responsive tenders,
including information required to be published in tender notices and other important information, for
example economic and technical requirements, financial guarantees and the criteria for awarding the

contract and procedural information such as the closing date and time for receipt of tenders
(Article XII).

16. The objective of the procedural rules for submission, receipt and opening of tenders is to
ensure faimess, equity and transparency in the procurement process (Article XI11:1-3). All tenders
solicited under open and selective procedures by entities shall be received and opened under
procedures and conditions guaranteeing the regularity of the openings.

Contract Award

17. Only tenders that conform to the essential requirements of the tender notice or documentation
and are from a supplier which complies with the conditions for participation can be considered for
award. Entities have the obligation to award contracts to the tenderer who has been determined to be
fully capable of undertaking the contract and whose tender is either the lowest tender or the tender
which is determined to be the most advantageous in terms of the specific evaluation criteria set forth
in the notices or tender documentation. An entity that has received a tender abnormally lower than
other tenders may enquire with the tenderer to ensure that it can comply with the conditions of
participation and be capable of fulfilling the terms of the contract (Article XIII: 4).

Deadlines

18. The Agreement prescribes certain minimum deadlines that must be allowed for the
preparation, submission and receipt of tenders to enable responsive tendering (Article XI:2). These
must be set long enough to allow all suppliers, domestic and foreign, to prepare and submit tenders
before the closing of the tendering procedures. In general the minimum shall be 40 days from the date
of publication of an invitation to tender. The minimum time-limits for receipt of tenders may be
reduced to 25 or even 10 days in certain well-defined circumstances.

Qther provisions for open procurement

9. The use of offsets - measures to encourage local development or improve the balance-of-
payments accounts by means of domestic content, licensing of technology, investment requiremer}ts,
counter-trade or similar requirements - are explicitly prohibited in the Agreement. Notwithstanding
this, developing countries may negotiate, at the time of their accession, conditions for the use of
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offsets p.rovided these are used only for the qualification to participate in the procurement process and
not as criteria for awarding contracts (Article XVI).

20. The Agreement contains obligations on technical specifications in order to prevent entities
from discriminating against and among foreign goods and suppliers through the technical
characteristics of products and services that they specify (Article VI). Technical specifications shall
be in terms of performance rather than design, and be based on international standards, where they
exist, or otherwise on national technical regulations, recognized national standards, or building codes.

Promotion of transparency

Prior information

21 Prior to the actual tendering process, Parties are required to publish an invitation to participate
in the form of a tender notice in a publicly accessible publication indicated in Appendix II to the
Agreement. The purpose is to inform all interested suppliers about the procurement opportunity and
the relevant aspects of the procurement in question. Entities at central government level in Annex 1
are required to use a notice of proposed procurement, whereas other entities in Annexes 2 and 3 may
use a notice of planned procurement (Article IX).

Contents of other Appendices to the Agreement

Appendix II  Publications utilised by parties for the publication of notices of intended procurements and
of post-award notices

Appendix III  Publications utilised by parties for the publication annually of information on permanent
lists of qualified suppliers in the case of selective tendering procedures

Appendix [V Publications utilised by parties for the publication of laws, regulations, judicial decisions,
administrative rulings of general application and any procedure regarding government
procurement covered by this Agreement

Post-award information and publication

22. Information must also be provided, after the award of the contract, on the award decision in
the form of a notice, giving information on such matters as the nature and quantity of the products and
services in the contract award, the name and address of the winning tenderer, and the value of the

winning award or the highest and the lowest offer taken into account in the award of the contract
(Article XVIIL: 1.

23, Moreover, in response to a request from a supplier from a Party to the Agreement, the
procuring entity must provide prompt and pertinent information on: its procurement practices; an
explanation of the reasons why a supplier's application to qualify was rejected; why its existing
qualification to tender was brought to an end; and on the characteristics and relevant advantages of the
tender selected (Article XVIII:2). However, entities are entitled to withhold certain information on
grounds of confidentiality (Articte XVII:4). The Agreement provides for the protection of
confidential information (Article XIX:4). In addition, the government of an unsuccessful tenderer,
Party to the Agreement, may seek such additional information on the contract award as is necessary to
ensure that the procurement was made fairly and impartially (Article XIX:2).

24, There is a general requirement to publish laws, regulations, judicial decisions, administrative
rulings of general application and any procedures regarding government procurement covered by the
Agreement. The relevant publications are listed in Appendix IV (Article XIX:1). As a further
element of transparency under the Agreement, each government must collect and provide to the other
Parties, through the Committee, statistics on its procurement covered by the Agreement
{Article XIX:5),
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information Technology

25. The modes of transmission of data foreseen under the relevant provisions of the Agreement
are telex, telegram, facsimile. The Agreement recognizes the fact that its provisions do not take into
account the rapidly emerging use of information technology in government procurement. In order to
ensure that it does not constitute an obstacle to technical progress in this area, the Agreement calls for
regutar consultations in the Committee regarding developments in information technology and, if
necessary, negotiation of modifications to the Agreement itself (Article XXIV:8).

Special rules for developing countries

26. The Agreement recognizes the development, financial and trade needs of developing
countries, in particular least-developed countries, and allows special and differential treatment in
order to meet their specific development objectives (Article V:1). Development objectives of
developing countries should be taken into account in the negotiation of coverage of procurement by
entities in developed and developing countries (Article V:3-7). Article V also contains provisions on:
technical assistance (Article V:8-11); establishment of information centres giving information on
procurement practices and procedures in developed countries (Article V:11); special treatment for

least-developed countries (Article V:12 and 13); and review of the application of Article V (Article
V:14 and 15).

Enforcement Review body (Article XX:6)

A review body which is not a court shall either be
subject to judicial review or shall have procedures
which provide that:

Challenge Procedures

27. As a new and unique feature of the

enforcement procedures in the WTO system, | ¢ participants can be heard before an
Article XX of the GPA sets out mandatory opinion is given or a decision is reached;
requirements for the establishment of a domestic

bid challenge system, giving suppliers believing | (1) participants can  be represented and
that a procurement has been handled accompanied;

inconsistently with the requirements of the GPA o A - p
a right of recourse to an independent domestic | (% ~ participanis can have access 1o @

tribunal proceedings

- ' dings can take place in public
28. Parties may confer the authority to hear w) proceedings can tage piace in p
challenges by suppliers on national courts or on ) opinions or decisions are given in writing

an impartial and independent review body. In the with a statement describing the basis for the

event that a bid challenge is heard by a review opinion or decision
body which does not have the status of a court of
law, either its decisions must be subject to | (i) witness can be presented

judicial review or it must follow the .
procedures/criteria laid down in detail in the | (v documents are disclosed to the review
Agreement (Article XX: 6(a)-(g)). body

29, The challenge body must have the authority to order the correction of a breach of the
Agreement or compensation for the loss or damages suffered by a supplier, but this may be limited to
costs for tender preparation or protest. Pending the outcome of the challenge, it must be able to order
rapid interim measures, including the suspension of the procurement process, to correct breaches of
the Agreement and to preserve commercial opportunities {Article XX:7 {a)-(c)).

WTO Dispute Settlement

30. Disputes between Parties under the Agreement are subject to the procedures of the WTO
Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU)
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(Article XXI1:1). Because of the plurilateral nature of the Agreement, Article XXII contains a
number of special rules or procedures (Article XXII:3, 5 and 6). Of particular interest is the provision
disallowing so-called "cross-retaliation" - the suspension of concessions or other obligations under the
GPA as a result of disputes arising under the other WTO Agreements as well as suspension of
concessions or other obligations under any other WTO Agreement because of any dispute arising
under the GPA (Article XXII:7). Moreover, under the Agreement the DSB has the authority to
authorize consultations among parties to the dispute regarding remedies when withdrawal of violating

measures is not possible (Article XXII:3).

Dispute settlement cases under 1994 Government Procurement Agreemept

SETTLED CASES
Japan - Request for consultations by the European Community | 26 March 1997
Procurement of a under GPA Article XXI! and Article 4.4 of the DSU [WT/DS73/1]
Navigation Satellite Request to join consultations by the United States 9 April 1997
under Adicle 4. 11 of the DSU [WT/DS73/2]
Acceptance by Japan of the request to join 14 April 1997
consultations by the United States [WT/DS73/3]
Notification of a mutvally agreed solution between the | 31 July 1997
European Community and Japan within the meaning [WT/DS73/4]
of Article 3.6 of the DSU
Statement in the Committee on Government 18 February 1998
Procurement providing details of the solution [GPA/M/]
PENDING CASES
United States - Measures | Request for consultations by the European Community | 20 June 1997
Affecting Government under GPA Article XXII and Article 4.4 of the DSU [WT/DS88/1]
Procurement Request to join consultations by the United States [ 8 June 1998
(Massachusetts State Law under Article 4.11 of the DSU [WT/DS88/3]
prohibiting confracts with Request for the establishment of a panel by the 127 June 1997
firms doing business with European Community [WT/DS95/1]
or in Myanmar) Request for consultations by Japan under GPA Article | 18 July 1997
XXII and Article 4.4 of the DSU [WT/D395/1]
Request to join consultations by the European 23 July 1997
Community under Article 4.11 of the DSU [WT/DS95/21
Request for the establishment of a panel by the Japan 18 July 1997
[WT/DS95/3]
Constitution of the Panel Established at the Request of | 21 October 1998
the European Communities and Japan fWT/DS88/4
&WT/DS95/4 &
WT/DSB/M/49]
The panel has agreed to the request by the European 10 February 1999
Communities and Japan to suspend its work in WT/DSB8/5
| accordance with Article 12.12 of the DSU. &WT/DS95/5
Korea - Measures affecting | Request for consultations by the United States under 16 February 1999
Government Procurement | GPA Anicle XXII and Article 4.4 of the DSU [WT/DS163/1]
(procurement practices of Request to join consultations by the European 3 March 1999
the Korean Airport Community under Article 4.11 of the DSU [WT/DS163/2]
Construction Authority) Request to join consultations by Japan under Article 4 March 1999
4.11 of the DSU [WT/DS163/31
Request for the establishment of a panel by the United | 11 May 1999
States [WT/DS163/4]
Panel constituted 30 August 1999
i [WT/DS163/5)
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Work of the Committee on Government Procurement - Negotiations under Article XIV:7

3L An objective of the review is the
expansion of the membership of the
Agreement by making it more accessible to
non-Parties, [n  this connection, a
communication was sent by the Chairman of
the Committee to the WTO Members,
drawing their attention, as well as the
attention of governments which are in the
process of acceding to the WTOQ, to the review
and inviting them to participate as observers
in the meetings of the Committee
(WT/L/206). The work was initiated in 1997
tn informal consultations and on the basis of
proposals by various Parties. The status of
the discussion of the elements of the review is
contained in an informal Checklist of issues

Areas of Negotiations under Article XXIV:7

Simplification and improvement of the
Agreement

General Principles in the Agreement
Enforcement and monitoring mechanisms
Information Technologv

Statistical reporting

Article-by-article review of the Agreement
Improving the siructure of the Agreement
Appendices to the Agreement

Elimination of discriminatory measures and
practices which distort open procurement

= General

which is regularly updated. *  Mutually agreed coverage of Services
Expansion of the coverage of the Agreement
32. A communication, dated 16 April 1997, was sent from the Chairman of the Committee on

Government Procurement to the Chairman of the General Council inviting WTO Members to
participate in the review of the Agreement under Article XXIV:7 negotiations.

* AUSTRIA

* CANADA

= EUROPEAN COMMUNITY
* FRANCE

= GREECE

* JRELAND

= [TALY

= KOREA

= LUXEMBOURG

= PORTUGAL

* SPAIN

« SWITZERLAND

= UNITED STATES

Members of GPA (as on | January 1999)

= BELGIUM

= DENMARK

=  FINLAND

» GERMANY

= HONG KONG, CHINA
= ISRAEL

= JAPAN

« LIECHTENSTEIN
» NETHERLANDS

= NETHERLANDS WITH RESPECT TO ARUBA = NORWAY

= SINGAPORE
* SWEDEN
«  UNITED KINGDOM
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Accessions

33._ The_ prgcedure for acceding to the GPA is provided in document GPA/1, Annex 2. In addition
Chinese Taipei, Panama and Iceland which are in the process of acceding to the Agreement, some

newly acceded countries to the WTO have taken commitments to accede to the Agreement on
Government Procurement.

Procedures for Accession

L. In accordance with paragraph 2 of Article XXIV of the Agreement on Government Procurement
(1994), any government which is a Member of the WTO may accede to this Agreement on terms to
be agreed between that government and the Parties,

2. To this effect, a government interested in accession shall communicate its interest to the Director-
General of the WTO and, through him, to the Committee on Government Procurement and shall
submit relevant information including an offer by way of appropriate Appendices containing lists of
entities and services which would be covered by the Agreement, as well as lists of relevant
publications, having regard to the provisions of the Agreement, in particular Article I and, where
appropriate, Article V.

3. The government interested in accession shall hold consultations with the Parties to the Agreement
on the terms for its accession to the Agreement.

4. With a view to facilitating accession, the Committee on Government Procurement shall establish
a working party if the applicant government, or any Party to the Agreement, so requests. The
working party should examine: (i) the coverage offer made by the applicant government; and
(1i) relevant information pertaining to export opportunities in the markets of the Parties, taking into
account the existing and potential export capabilities of the applicant government and export
opportunities for the Parties in the market of the applicant government.

5. Upon a decision by the Committee on Government Procurement agreeing to the terms of
accession including the lists of entities and services as well as of relevant publications of the
applicant government, the applicant government shall deposit with the Director-General of the WTO
an instrument of accession which states the terms so agreed. The applicant government's lists of
entities, services and publications in their authentic WTO language(s) shall be appended to the
Agreement.

Countries Negotiating their Accession to GPA Newly Acceded WTO Members with
commitment to accede to GPA
=  CHINESE TAIPEI

= PANAMA = BULGARIA
= ICELAND » MONGOLIA
= KYRGYZ REPUBLIC » ESTONIA

= LATVIA
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Participation of Observers in the Committee

34. In addition WTO Members may follow the proceedings as Observers in the Committee. The
procedure for granting observership is in document GPA/1 Annex 1.

Procedures for Observership

I. Members of the World Trade Organization which are not Parties to the Agreement may follow the
proceedings of the Committee on Government Procurement in an observer capacity.

2. Governments which are not Members of the World Trade Organization, but are in the process of, or have
expressed the intent of, accepting or acceding to the WTQ Agreement and which are also interested in
initiating negotiations for accession to the Agreement on Government Procurement (1994) and have an interest
in following the proceedings of the Committee on Government Procurement in an observer capacity, should
comumunicate a request to the Director-General of the World Trade Organization indicating their desire 16 have
observer status in the Committee on Government Procurement. The Committee shall decide on each request.

3. The Committee shall decide on the conditions of observership, including with respect to the provision of

information by observers. Observers may participate in the discussions but decisions shall be taken only by
Parties.

4. The Committee on Government Procurement may deliberate on confidential matters in special restricted
sessions.

5. The Committee may invite, as appropriate, international organizations to participate in sessions of the
Committee on Government Procurement in an observer capacity. In addition, requests from international
organizations to participate in sessions of the Committee on Government Procurement, in an cbserver capacity,
shall be considered on a case-by-case basis by the Commitiee. In such considerations, the criteria and
conditions for observer status for intergovernmental organizations in the WTO shall be taken into account,

6. This Decision is without prejudice to the provisions of paragraph 2 of Article XVII of the Agreement.

List of Observer Governments

* ARGENTINA s KYRGYZ REPUBLIC
o AUSTRALIA e« LATVIA

* BULGARIA ¢ LITHUANIA

« CHILE « MONGOLIA

¢ CHINESE TAIPE! « PANAMA

+ COLOMBIA ¢ POLAND

» CROATIA s SLOVENIA

e [ESTONIA e TURKEY

e GEORGIA

¢ [CELAND
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IIL WORKING GROUP ON TRANSPARENCY IN GOVERNMENT PROCUREMENT

35. The Ministers in Singapore Conference, held in December 1996, agreed to "establish a
working group to conduct a study on transparency in government procurement practices, taking into

account national policies, and, based on this study, to develop elements for inclusion in an appropriate
agreement; " (WIT/MIN(96)/DEC)

List of Issues raised in the Working Group on Transparency in Government Procurement

L Definition and scope of govermment procurement

II.  Procurement methods

III. Information on national legislation and procedures

IV. Information on procurement opportunities, tendering and qualification

a. Notice of Invitation to Tender or to Prequalify
(i) How public notice should be given
{ii) Information content of notices of invitation to tender
b. Tender Documents
c. Clarification
d. Promptness and Timeliness of Prior Information and Deadlines

V.  Transparency of decisions on qualification

a. Transparency of Criteria
b. Notification and Listing

VI. Transparency of decisions on contract awards

a. Transparency of Criteria
b. Receipt and Opening of Tenders
c. Ex Post Information on Contract Awards

VIL. Domestic review
VII. Other matters related to transparency

a Maintenance of Record of Proceedings
b. Information Technology
c Language

d Fight against corruption and bribery

IX. WTO dispute settlement procedures

X.  Information to be provided to other governments
Information on National Legislation
Notification of National Legislation

Information on Contract Awards
Statistical Information

o oR

XI.  Special and differential treatment and technical assistance
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V. NEGOTIATIONS UNDER GATS ARTICLE XITI:2

36. Article XII:1 of GATS states that Article IT (most-favoured nation treatment), XVI {market
access) and XVII (national treatment) shall not apply to laws, regulations or requirements governing
the requirement by government agencies of services purchased for governmental purposes and not
with a view to commercial resale or with a view to use in the supply of services for commercial sale.
However, paragraph 2 of Article XIII goes on to say that there shall be multilateral negotiations on
govermnment procurement in services within two years from the date of entry into force of the WTO
Agreement. Working Party on GATS Rules was established in March 1995 the Council on Trade in
Services to carry out, among others, the negotiating mandates contained in the GATS on government
procurement in services. Since then the Working Party carried out an information gathering exercise
on national procurement regimes in the basis of twenty-two responses to the questionnaire on national
procurement regimes (circulated as addenda to document S/WPGR/W/11). An indicative tabulation
relating to questionnaire responses on possible elements of multilateral disciplines, which was
presented in a Chair's note (dated 21 February 1997), has formed the basis for a structured
consideration of these elements.

V. OTHER
Government Procurement Site on the WTO Home Page

37 A site on Government Procurement was established at the WTO Home Page on the Internet in
order to provide information to the public at large on developments relating to the Agreement on
Government Procurement. The section of the site on the Agreement on Government Procurement
includes an overview, the text of the Agreement, a list of Members and observers, a table of
thresholds of individual Parties, information on the work of the Committee (Decisions of the
Committee, Annual Report to the General Council) and information on dispute settlement. Where
appropriate, linkage is provided to WTO documents on-line. An up-to-date copy of the loose-leaf
system of Appendices is accessible on this site. Other sections on this site relate to the activities of
the Working Group on Transparency in Government Procurement and of the Working Party on GATS
Rules. Links are also provided to other sites on government procurement. The site address is
http://www.wto,org/wto/govt/govt.htm.

st ok e o e s e ok sk ke o ke o ke ok ok o ook ok o ok ke ok ok koK
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FROM RED TAPE TO RESULTS
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EXECUTIVE
SUMMARY

Y hat happens when a major
corporat"on headquartered
in the Washington area,
wants o buy supplies or

other items? For a small purchase—one

under $25,000—ic needs abour four days o

process the request wich its purchasing office

and select a vendor. For purchases of about
$100,000, it needs from one to four weeks,
with the average being two weeks.! The
company is not encumbered by myriad
regulations with minute details on how it
should proceed.

What happens. chough, when the areds
biggest emplover, the fedzral government,
tries to buy something? Even for relatvely
stmall and simple items, the process is time-
consuming. While small purchases require
Jess than a month under simplified
_ .cadures, larger purchases need much
more time. Even simple procurements under
$100,000 require ac least three months, and
indiidua! contracts often take much longer.
Excessive bureaucracy and the inability to de
smart buying resule in high administraive
costs that, in turn, adversely affect the
tumneliness, qualicy, and price of purchased
irems. Addicioral effects inciude sufled
innovadon, lower mission performance, and
missed chances for lowering towl life-cycle

COSLs.
+

=
=
-
B

ESINVIRIOT ==

Does the System Work? To be sure
much of the federal procurement sysiem
works reasonably well in terms of fairness
and equ_'tv Given the reladvely huge volumes
of acuviy and money involv od. cortLpti:n Is
r;ma:lxably rare and federal contracrors
conuibute much in value. Navertheless,
vendors, government managers, procurement
professionals, oversight agencies, the press,
and the public are fruseraced wich the
system.” The administrative costs are
enormeus—over $7 billion in salaries and
benefits alone—and the time neaded o0
acquire goods and services is excessive.
Studies—and tales like the one abouc th
Washingron area company—show Lha: the
adminisuadve costs of supplying the
government far exceed comparable costs for
private organizacdons.’

Nor infrequendy, for instance, a request
for proposal on an informadon technology
(IT) procurement of equipment and sofoware
thar’s sold widely in thc comrmercial maricet
will run hundreds of pages; the proposals
themselves run thousands of pages. The time
required to complete such an acquisition
often exceeds the market life of the
technelogy being acquired*—abour 49
months for the federal government, as
opposad to 13 for the private sector” Privats

ector documents, meanwhile, are much

Accompanying Reporr of the National Performance Review — September 1593



REINVENTING FEDERAL PROCUREMENT

shorter and less costy to prepare.

Overall, the federal government buys a
huge amount of goods “and services from
private vendors. Recent annual expendi-
tures are ovar 3200 billion, about 15
percent of che tederal budget—thar s,
5800 per American every year or, for the
ration, about $25.000 every working
second of every w 4(‘- ng day. If
implemented, the National Performance
Review’s (NPRs) recommeandations for
reinventing tederal procuremen: will save
an estimated 3225 billion from fscal
1995 to 1999,

NPR recommendadons will affece federa!
costs in two wavs, T hey will reduce
administrative costs b\. reducing personnel
and personnel-related expenses, ,and they will
reduce the burdens on vendors doing
business with government, thereby resuldng
in lower costs for the geods and services the
gOVEINMent purcnases.

These estimaces reflect $40 billion in
savings less $17.5 billion relatad o personnel
reductions thar are reflected in the NPR
Accompanying Report Transforming
Organizazional Seruczures, Esdmates are
problcnmu, however, because the changes
involve the endre procurement culture and
system and thousands of fedaral and business
organizations and people. In addidon,
procuremnent spending levels in furure years
cannot accuracely be predicred. If spending
falls sicrniﬁ anty below exdsdng fevels, the
potendal dollars saved could dfop as well.

Think Big, Act Small. The stakes are

huge, for the government and the nadon.

Over the past several decades, a revelutionary

managerial r2form movement has been
building momenturm in the public and
private sectors, showing no sign ofabadng.
The “new wave” seeks o de-bursaucrarize
bureaucraciss, believing we must chink big
and act small in ocder to survive in an
increasingly global compedtive markerplace.
The federal procuremem bureaucracy’s
excessive rules and reguladons clearly place a
heavy burden on the governments successful

dehmn of servicas and on the ability of U.S.

companies to 5@y comreuu.‘ Arcane and
our-of-date bureaucradc rules seeman end |-
themselves. no: merelv a means o an en!.
The resuleis Fyreing governmental arc*w
inward, stiflinz innovadon and choking o
[ISPONSIVENESS 0 CUSTOMETS.

In the private sector procurement has
risen from a olm a: mh. f'\.x level concern ¢

iru J.b f]& Qlporacr one,
Tod:—.‘» fow ¢ “vertically
mtcmhgd - everythine the

Corpcr;:: 5L pcnds on “facus,
‘.-;'nc re corporations own only those resourss;
t'-mc give them a compedtive advantage in

he marke:, For arerw;nmg else, they buy (-
“outsourc&") from suppliers {incre: a_smcri
viewed as strazegic parmers). Inaw orld of
Focus and QUISOUCIag, Procurment systers,
indeed become swategic.

Evoluton of the Existung Procurement
System. History helps o axpla_n our currans
systemn. When John Augustus Roebling buil:
the Brooklin Bridge, popular legend rells s
that he de:m»:nei it to endure saess levels
more than 20 tmes the expeceed daily levels.
VWhy? Because New York City procuremen:

vsiems were supposadly so corrupr,
Roebling feared chat marerials normally
ordered for such consarucion would fall
rt of cridea! standards. Admiceedly,
~r:u‘ procuizment systems have never
rrered the sarme corrupton as those i'1
at*or&%e plaguzd, laze-19ch-century IN
ark City But ever: today, the zbsumpuon
undm ving many federal procuremen
egulations, laws, and policies is similar to
the one Reoebling held abour New York
Cirv—rthar everyone is uying o chear the
governiment and. thus, every possible
circumsrance rmus; be Cor[roiled.

I che early 20th cenmury’s Progressive
Mavement, reformers used bureaucrade o
to conrrol the worst excesses of then-
prevalent political machines. Bureaucrade
reguladion relied en central budgering officz:.
pelsonnci offices with civil service protection
for government employess, and procuremsant
proc\,dur«:s to ensure reladve efficiency and
fairness in purchasing. In later years, the
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government enacred many bureaucratic
reforms that were so successful, the private
sector adopted them widely. Todav's federal
FrOCUCEIMEnt sy5tem stll has iss roots in
Progressive Era reforms.

The svstem is based on openness and
ompetiiion, e primary guaraness of
integrity, equic, and efficiencs: To ensure
that procurements are open and objective,
the government has limited the discretion of
its pu‘*'c officials. In the Defense Depart-
ment, at least 889 laws atfect procurement.
The Federal Acquisition Reguladon (FAR) is
1,600 pages, supplemented bx anocher 2,900
pages of agency-specific procurement
regulacions. These thousands of pages, along
with thousands more of additional agency
srecuons and case law involving protests,

arrast sharply wich the Australian
governments 93 pages of reguiations in 13
separate, easy-to-read guidebooks on
procurament.’

Australia reinvenced its procurement
system on the belief that frecing good people
to make smart business d&_lSlOﬂS will
generats huge administradve and contract
COST savings. “Officials believe it has wocked
excepdonally well. Our system of excessive
laws, reguladions, and overseers is premised
on a very different assumprion—:thag, if
given discretion, line managers and
procurement employees will chear and act
with poor judgment with taxpaver money.
The concept of letting managers get value for
money, make smart business decisions, and
be accountable for results remains foreign to

- governrment.

Problems with the Existing System. Our
increasingly complex and bureaucrade
procurernent rules have given us a larger, buc
less productive, procurement workforce. The
core procurement wockforce employed across
the government grew from 42,000 in 1980
w 67,000 in 1992, while average
productivity per contract specialist fell from
59.4 millien in 1980 (in 1992 dollars) o
only $6.3 million in contract costs in 19927
In fact, the core worlkforce and related
tuncdons (i.¢., people working in supply
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epors and other logistes funcdons) equals
142 OOO—about 6 percent of the ol
federal workforce!

Generally, federal procurzment policies
stress prior specification of needs,
competitive bidding, and azcounubilics
through external review and apee cals, Vhile
Frocurement personnel do not always
zutomacicaliv chocse the low-cost bldd“.

ey face suong pressure o ::s as objecuve
(.ma_ defensible) as possible in selecung
vendors who aren’t the lawesc blddcls. The
SYSIEM E0SHUreSS objecziv'n' be restricting the
ev :dmt.on to criteriz mandated by [Llf.'
agency’s mission and published in advance;
b'v hfmr_n:' the intormadon used for
evaluation to that submited by proposing
vendors {lest government exercise bias in
salecring information); and. ovpically. by
placing a hewvy emphasis on coss. Many line
managers and procuremnent profasxonals
believe the system is designed o prorec
marginal players in the procurement process
and not allow for good manzgemant
pracrices, like rewarding contracrors who
have records of excellence. Over the years,
and often in response to an isolated, non-
systernic scandal, the government has
imposed furcher conwols to resuain
emplovee discreton.

INownere Is the system’s fallure more
claringly apparent in ot meetng ics
customners’ needs for timely produ\,t delivery,
at reasonable prices, and with licde red wpe,
than in purchasing [T products. “Whart takes
one year for the private sector to do, welre
taking four to £

{

r

five years to do, and the half-
life of this stuftis abour a year,” said former
[nrernal Revenue Service Comumissioner Fred
T Goldberg, Jr. “Its a process designed to
fail.™® Angry customers or Members of
Congress Thave lambasted ne: rly every agency
conrractng othaul for taking monchs or
vears to deliver obsolete computer producs
thar were available, ara cheupcr price, ata
nearby store or from a cacalez. To buy a
personal computer through her agency’s
procurement process, one employes
complained that she needed 23 signacures.
“Government is the largest purchasn.r of
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information technology produCLs " said John
Sculley: Apple Compuue s tormer CEO,
“and yetitis paying the highest prices and
buying the oldest czchnology: ™

High administradve costs mighe be

jusdited if they produced superior rasults,
such as lower product costs, better quality, or
some other desired effzct {minoricy
employment, lecal job development,
environmental proccwon e:c) But do thev?
According to surveys of public and privace
managers and vendors:

* public managzrs are far less happy
than private managers with their
vendors;

» vendors often work harder for private
clients than public clients (because
gOVernment procurament so resuices
the use of past performance in
awarding contracs, vendors can
"gtsme” the conuaci—i.e., exploit the
rules for shore-term profics racher chan
build long-term reladonships);'® and

* more vendors, pardeularly in the
technology area, refuse to do business
with the government, or they create
sepamte organizations/distribution
channels ta deal with ic. In this way,
they insulate the commercial partof
the company from the onearous federal
requirement and disclosures and

svelop specializad people to deal with
the maze of regulations, policies, and
procedures.

The government ofzen does not even have
access 1o some of the best, least expensive
products. Companies have \.oluntanl)
temmoved themselves from the procurement
process, or the government only gew access
through specialized people and organizations
that, in and of themselves, create more
expensive, less flexible channels. In the case
of the IBM Fedecal Systems Company, for
instance, the government dees not get to buy
from the same [BM that deals with other

commercial purchasing activides like those of

Ford Motor Company or K-Mart.
Perhaps procurement’s major problem is
its hidden costin hindering innovation and

excellence. Globailv wm pn‘ aate and public
ofganizations underzoing myjor upheavals
and restrucrus g, I nvation is be\.ommz
key to survival. Ousoursing and electronic
COMMEICE are emerging as sirat eI issues. [n
this contexe, fodaral | n:,: icus seem
excessively b;rf;;;:' z a_vd absoleze. In
private conractin wdy concluded,
orginizadens loo ! pplle s of
GLLLK". goods at rewson '3} pr ices. Burin
pubh; conuractiez, reguladons designed o
avoid policel favoritsm insist on a compart
mentalized biddine process tH.lt most
companies wouid End ludicrous. Only rarels
can the governmens consider, et alone
reward, a contractor’s successhul past
performance when assessing competirive bils
for government work. The result: a system
that too ofren delivers goods too late, at ton
higha price, and o inadequate to do the

b Not surprisingly, PLth sector buyars are
hu morte fraquendy d.!‘a rcisfed than their
private sector counterpares with the
performance of their vendors.!!

{1‘4
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A Reinventdon Agr:nda. This report
presents a comprzhensive agenda for
fundamental procuremenc reform. In some
cases, the solutions require legisladon. Bus
most imporan s [1"6‘ require a new
direction and model for organizatonal
control—one thar 4#"c:qu on empowerad

employees held accounzable primarily tor
::cu:rn_i resules, nocinternal rules,
Empoxwr—-d ermployees should be freed from
excessive law:;, all accompanying regulatons,
and internal agency barriars thae sutle
inaovatve customer service. The federal
procurement system neads  be recognized
as an adminiszacve process thar balances the
costs of the sysiem to taxpayess and vendors,
the line managers needs, and the nation’s
socioeconomic coads. The law'’s main rolz
should be o se: public policy goals and
sensibly protect the system against fraud.

A procurement system must have more
customer service and less bureaucracy, and be
based primarily on getting value for money.
Federal line managers nez -d responsive,
efficient, and innovadve procuremenc
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services delivered by procurement officers
with whom they can develop a tested. long-
Rrm reuuoml“m Togacher, line managers
and procurement officers must shift from
procursment focusing on regulau'on for the
saka of recularion o a svstem balancing
value, price, and fairness o produce a wuly
cost-efacdve system.

To creare sucn a svstem, INPR
recommendadons for procurement are based
on the followt ng fve major themes, which
snould remain the focus for conunuing
change even after each process-crientad
recommendartion is completed,

1. Move from Rigid Rules to Guiding
Penciples. Corporagons and other
governments have reduced decailed conerols,
r  cing them with broad guidelines and
accountabilicy for resuls. As we have said,
Australia’s new procucmem rzguladons
cover only 93 pages. Similar v, the federal
government necds to rev amp it procure-
meant pohc:\ framework and legitimize the
shift from rules o guiding pnncmles Along
with giving broad\,r discretion to frontline
managers, the government should build a
more professional workforce and encourage
innovation. Such changes will encourage
proburbmeﬁt officers and line rmnagers to be
accountable o their custome

2. Get Bureaucracy QOur of the Way.
The government should reduce unnesded
bL. rdens and bureaucratic procedures along
with adding gudmff principles and
g Wu“mbdlw for resules. For federal
powcurement, NPR recommends a new
simplified acquisidon chreshold thatalso
simplifies procuremens from small
businesses and small disadvantaged business
firms, sweamlines laboc provisions, and
reforms elemenes of [T procurements.

3. Give Line Managers More Anthority
and Accountability. The procurement
professional should work witch, not against.
the line managzer. Managers should be able o
acquire needed wols wichoue going through
a procurement office. Thus, line managers

ExecuTtIve SUMMARY

should be allowed o E‘(pru their use of
comnmercially available purchase cards for
rzlatvely small-doltar icems. Procurement
should tocus more on understanding the
customer’s needs and idendting the best way
to sansty them, \ith these changss, the
efecuvensss of procurement org;.niza:ions
can ther be measured on results (with inpur
from the customer), as well as compliance
with rules. Authoricy and a::om.u‘mm also
would be claritied b revising ethics laws to
make them comprc“cmlbif and strength-
ening thair irmpact, while simulaneoushy:
preventing them from sdfiing essendal
communications beovesn vendors and the
gO‘v'ernmdn:.

4. Give Line Managers Expanded Access
to Compedtive Sources of Suppiy. The
federal. state, and local governments should
be allowed to cooperate in procurement
actions. Federal customers should also be able
1o use whichever procurement office can
provide the best service.

5. Foster Competition, Commercial
Practices, and Excellence in Vendor
Performance. In general, the nadon could
reap many benefits by moving federal
pfocuffmen[ prCtiCCS ClOSEF K@l {hﬁ Pfivafe
sector's best commercial pracuices. Elements
include the incraased use of standard
commerciaily available preducss, expanded
use of elecrronic daw interchange and
electronic commerce, more emphasis on
excellence in vendor performance, and
grearer reliance on best value (not just least
co:t) procurements.

The federal government can create a
systemn that works based on these themes.
The reinvented procurzment system will be
much like modern commercial procurement
svstems, but also wiil ensure fairness and the
other social values and goals uniquely
important to public procurements.

Although the recommended reforms
will produce immediate and appreciable
improvements, they are just the startof a
procurement reform process, not its end.
Long-term success will require contnued
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cooperation and suppors from all stake- Seudies, Inzepradng Cadlian and Mibeary Technologio: An
el {3~y 19973
holders: Congress, the procurement Indusmy Suruey (Apel 19931,

3. Ceneer foe Stmregic and [ncernadonal Seudies, p. 15,
4. It s someshar ronic thae the mll *'Lng oy of 1 recent
information technelogy procurement mihim was “Ga 7+

COMMUNILY, agency line managers, vendocs,
and—most imporantly—the public. These

recommendations should not be viewed on {27-hoolng sz hope thatic would be posble o 2 1
an individual basis; each is not a significant conema within 1y sfera dedsion -”"?““i.“"”' 5

haneoe i d of iself. They “be sa acquisicon: ¢e 3vemgs lengrh of ame reguired tforlass
c mg; i and of 1Bl L acy mist be seen as informaden techrclegy provuremena is simared o e o
part of a comprehensive view of reforms thres years
necessary to produce an efficient and 5. Sez U-S} Dﬁ'.—‘ih”:-:;f of the Tresury, Incemal Rene
economic PrOCUrEment system that serves Scrnc 1‘:‘24"“‘3”%".. i of e Conmns od dogrilanon

el ers. and . Divisan W zshingzon, D.C., 1990),
the une maﬂd..gCL, L';i.‘(p&)era, an F)Uaccglc 6. Se= Goveniment of Anemlia D’::_‘,"JI‘:FC‘.": of Admis
parwners (vendors), and accomplishes other Servicss. Firuncal 2xform Geoup, larmusing Rebr
socieral goals in a well-balanced manner. Guidelina (undasdi.
This report builds a foundadon for chis - I;‘m"“ with O OE\‘I“‘”“’“‘:T‘T" and Budg=, :

A ref Fedesa! Procurement Policy staff, W ahirgon, D.C.; i
fundamental reform. 8. Gz, F"L"Lh_ “Taminal ldiats,” Tre Withingpn ML ;r'--
(June 19931 p

E_anotc_s 9. Corbin, Ljsl. 'T.."..*.'molog"s SlOW‘if_g Surg:," Corermes
1. Tntarview wich Allied Sigral Technical Servicss Corporadon, Beruzve (Auzus 1993), p. 68,
Space Operadons Geoup. Columbia, MD. 10. John F. Kennedv School of Government, InfErom s
2. For campie, ez U S. Merit Systems Protecrion Board, T“'/”'“”‘:’f;f_‘z_r"’ Cf”‘m”""” Procurerans(Cambridge. M
Workpres Qrealiey ard Federal Brovuremens—An Aseymen: Harard Univesicy, 1992)
(Jubv 1992} Acquisicion Law Advisory Pane to the United 1L Diudio, Jona J. Jr. Genld Garver, and Donald ], 3!
States Corgress, Sereamlining Defrse Avguisizon Law Repor: Improving Geremmens Pesormance Ar Guner’s Mars!
(January 1993); and the Center for Serategic and lntermariona! 0% shingran, D.C: B"DOW%S lamnucion, Juby 1993 ¢ 24
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